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Commissioner for Patents 
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I. REAL PARTY IN INTEREST 

The real party in interest is Advanced Micro Devices, Inc., which is the 
assignee of the entire right, title and interest in the above-identified patent application. 



II. RELATED APPEALS AND INTERFERENCES 

There are no other appeals or interferences known to Appellants, Appellants' 
legal representative or assignee which will directly affect or be directly affected by or 
have a bearing on the Board's decision in the pending appeal. 



III. STATUS OF CLAIMS 

Claims 1-9 are pending in the Application. Claims 1-9 stand rejected. Claims 
1-9 are appealed. 

1 

06/01/E006 SHfiSSENi 00000023 010365 09911907 
01 FC:1402 500.00 DA 



F0994 PATENT 

IV. STATUS OF AMENDMENTS 

Appellants have not submitted any amendments following receipt of the final 
rejection with a mailing date of February 28, 2006. 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

In one embodiment of the present invention, a method for communicating a 
Physical Layer (PHY) mean square error (MSE) to an upper layer device driver, 
comprises the step of receiving a frame by the PHY. Specification, page 6, lines 2- 
11; Figure 4, step 402. The method may further comprise computing a MSE for the 
frame by the PHY. Specification, page 6, lines 2-11; Figure 4, step 404. The method 
may further comprise sending the MSE and the frame to a Media Access Control 
(MAC). Specification, page 6, lines 2-11; Figure 4, step 406. The method may 
further comprise inserting the MSE into a frame status frame (FSF) associated with 
the frame by the MAC. Specification, page 6, lines 2-11; Figure 4, step 408. The 
method may further comprise sending the frame and the FSF to the upper layer driver 
software. Specification, page 6, lines 2-11; Figure 4, step 410. 

In another embodiment of the present invention, a method for communicating 
a PHY MSE to an upper layer device driver comprising the step of receiving a frame 
by the PHY. Specification, page 6, lines 2-11; Figure 4, step 402. The method may 
further comprise computing a MSE for the frame by the PHY. Specification, page 6, 
lines 2-11; Figure 4, step 404. The method may further comprise sending the MSE 
and the frame to a MAC. Specification, page 6, lines 2-11; Figure 4, step 406. The 
method may further comprise inserting the MSE into a FSF associated with the frame 
by the MAC. Specification, page 6, lines 2-11; Figure 4, step 408. The method may 
further comprise sending the frame and the FSF to the upper layer driver software. 
Specification, page 6, lines 2-11; Figure 4, step 410. The method may further 
comprise extracting the MSE from the FSF by the upper layer driver software. 
Specification, page 6, lines 2-11; Figure 4, step 412. The method may further 
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comprise computing an AMSE based on the MSE by the upper layer software. 
Specification, page 6, lines 2-11; Figure 4, step 414. 

In another embodiment of the present invention, a method for communicating 
a PHY MSE to an upper layer device driver comprising the step of receiving a frame 
by the PHY. Specification, page 6, lines 2-11; Figure 4, step 402. The method may 
further comprise computing a MSE for the frame by the PHY. Specification, page 6, 
lines 2-11; Figure 4, step 404. The method may further comprise sending the MSE 
and the frame to a MAC. Specification, page 6, lines 2-11; Figure 4, step 406. The 
method may further comprise inserting the MSE into a FSF associated with the frame 
by the MAC. Specification, page 6, lines 2-11; Figure 4, step 408. The method may 
further comprise sending the frame and the FSF to the upper layer driver software. 
Specification, page 6, lines 2-11; Figure 4, step 410. The method may further 
comprise extracting the MSE from the FSF by the upper layer driver software. 
Specification, page 6, lines 2-11; Figure 4, step 412. The method may further 
comprise computing an AMSE based on the MSE by the upper layer software. 
Specification, page 6, lines 2-11; Figure 4, step 414. The method may further 
comprise comparing the AMSE with a range of AMSE values for a PE. Specification, 
page 6, lines 12-15. The method may further comprise transmitting at the PE if the 
AMSE is within the range. Specification, page 6, lines 12-15. The method may 
further comprise negotiating a change in the PE if the AMSE is not within the range. 
Specification, page 6, lines 12-15. 

In another embodiment of the present invention, a computer readable medium 
with program instructions for communicating a PHY MSE to an upper layer device 
driver, comprising the step of receiving a frame by the PHY Specification, page 6, 
lines 2-11; Figure 4, step 402. The computer readable medium with program 
instructions further comprises computing a MSE for the frame by the PHY. 
Specification, page 6, lines 2-11; Figure 4, step 404. The computer readable medium 
with program instructions further comprises sending the MSE and the frame to a 
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MAC. Specification, page 6, lines 2-11; Figure 4, step 406. The computer readable 
medium with program instructions further comprises inserting the MSE into a FSF 
associated with the frame by the MAC. Specification, page 6, lines 2-11; Figure 4, 
step 408. The computer readable medium with program instructions further 
comprises sending the frame and the FSF to the upper layer driver software. 
Specification, page 6, lines 2-11; Figure 4, step 410. 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Claims 1-9 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Bullman et al. (U.S. Patent No. 6,928,057) (hereinafter "Bullman"). 

VII. ARGUMENT 

A. Claims 1-9 are improperly rejected under 35 U.S.C. §102(e) as being 
anticipated by Bullman. 

The Examiner has rejected claims 1-9 under 35 U.S.C. §102(e) as being 
anticipated by Bullman. Office Action (2/28/2006), page 2. Appellants respectfully 
traverse these rejections for at least the reasons stated below. 

For a claim to be anticipated under 35 U.S.C. §102, each and every claim 
limitation must be found within the cited prior art reference and arranged as required 
by the claim. M.RE.P. §2131. 

1. Claims 1, 5, 8 and 9 are not anticipated by Bullman. 

Appellants respectfully assert that Bullman does not disclose "inserting the 
MSE into a frame status frame (FSF) associated with the frame by the MAC" as 
recited in claim 1 and similarly in claims 5, 8 and 9. The Examiner cites column 2, 
lines 48-55 and column 6, lines 18-35 of Bullman as disclosing the above-cited claim 
limitation. Office Action (2/28/2006), page 2. Appellants respectfully traverse. 
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Bullman instead discloses that the piggy-back packet is associated with a data 
packet received by the physical layer system. Column 2, lines 48-50. Bullman 
further discloses that the piggy-back packet may be transmitted by the generator to 
the correlator without being associated with a data packet. Column 2, lines 50-52. 
Bullman further discloses that the correlator may pass the information about the 
physical layer system to a receiving subsystem embodied within the communications 
device. Column 2, lines 53-55. Bullman further discloses that the generator (element 
335) may transmit the piggyback packet immediately following the associated data 
packet. Column 6, lines 17-19. Bullman further discloses that the generator (element 
335) may construct a piggyback packet independent of a data packet based upon 
changing characteristics of the physical layer system (element 330). Column 6, lines 
19-22. Bullman further discloses that the piggyback packet passes through the MAC 
layer subsystem (element 328) of the data link layer system (element 330) without 
substantial modification thereto. Column 6, lines 28-30. Hence, Bullman discloses a 
generator in the physical layer system transmitting a piggyback packet as well as 
constructing a piggyback packet based upon the changing characteristics of the 
physical layer system. Bullman further discloses that the generator may transmit the 
piggyback to the correlator. Bullman further discloses that the piggyback packet 
passes through the MAC layer subsystem without substantial modification thereto. 

There is no language in the cited passages that discloses inserting the MSE 
into a frame status frame (FSF). Neither is there any language in the cited passages 
that discloses inserting the MSE into a frame status frame (FSF) associated with the 
frame by the MAC. Thus, Bullman does not disclose all of the limitations of claims 
1, 5, 8 and 9, and thus Bullman does not anticipate claims 1, 5 5 8 and 9. M.P.E.R 
§2131. 

Further, in connection with the rejection of the above-cited claim limitation, 
the Examiner appears to be focusing on the fact that Bullman discloses that the 
piggyback packet passes through the MAC layer subsystem without substantial 
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modification thereto. Office Action (2/28/2006), page 4. Appellants respectfully 
traverse the assertion that the teaching of passing the piggyback packet through the 
MAC layer subsystem without substantial modification necessarily concludes the 
teaching of inserting the MSE into a frame status frame (FSF) associated with the 
frame by the MAC. The Examiner must provide a basis in fact and/or technical 
reasoning to support the assertion that the teaching of passing the piggyback packet 
through the MAC layer subsystem without substantial modification in Bullman 
necessarily concludes the teaching of inserting the MSE into a frame status frame 
(FSF) associated with the frame by the MAC. Ex parte Levy, 17 U.S.P.Q.2d 1461, 
1464 (Bd. Pat. App. & Inter. 1990). That is, the Examiner must provide extrinsic 
evidence that must make clear that the teaching of passing the piggyback packet 
through the MAC layer subsystem without substantial modification in Bullman 
necessarily concludes the teaching of inserting the MSE into a frame status frame 
(FSF) associated with the frame by the MAC, and that it would be so recognized by 
persons of ordinary skill. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since 
the Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claims 1, 5, 8 and 9. 
M.P.E.P. §2131. 

Appellants further assert that Bullman does not disclose "sending the frame 
and the FSF to the upper layer driver software" as recited in claim 1 and similarly in 
claims 5, 8 and 9. The Examiner cites column 6, lines 36-43 of Bullman as disclosing 
the above-cited claim limitation. Office Action (2/28/2006), page 2. Appellants 
respectfully traverse and assert that Bullman instead discloses that the correlator 
(element 321) performs piggyback packet recognition and extracts information about 
the physical layer system. Column 6, lines 38-41. Bullman further discloses that the 
correlator may pass the extracted information to a receiving subsystem or to upper 
layers of the translation system's protocol stack. Column 6, lines 41-43. There is no 
language in the cited passage that discloses sending the frame and the FSF to the 
upper layer driver software. Thus, Bullman does not disclose all of the limitations of 
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claims 1, 5, 8 and 9, and thus Bullman does not anticipate claims 1, 5, 8 and 9. 
M.P.E.P. §2131. 

Appellants further assert that Bullman does not disclose "extracting the MSE 
from the FSF by the upper layer driver software" as recited in claim 5 and similarly in 
claim 8. The Examiner cites page 2, lines 5-22 of Appellants 1 Specification as 
disclosing the above-cited claim limitation. Office Action (2/28/2006), page 3. 
Appellants respectfully traverse. 

There is no language on page 2, lines 5-22 of Appellants 1 Specification as 
disclosing extracting the MSE from the FSF. Neither is there any language on page 2, 
lines 5-22 of Appellants 1 Specification as disclosing extracting the MSE from the FSF 
by the upper layer driver software. Thus, Bullman does not disclose all of the 
limitations of claims 5 and 8, and thus Bullman does not anticipate claims 5 and 8. 
M.P.E.P. §2131. 

Further, Appellants respectfully traverse the assertion that it would be inherent 
for Bullman to disclose extracting the MSE from the FSF by the upper layer driver 
software. The Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that Bullman inherently discloses extracting the MSE from the 
FSF by the upper layer driver software. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 
(Bd. Pat. App. & Inter. 1990). That is, the Examiner must provide extrinsic evidence 
that must make clear that Bullman inherently discloses extracting the MSE from the 
FSF by the upper layer driver software, and that it would be so recognized by persons 
of ordinary skill. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the 
Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claims 5 and 8. 
M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to extract the 
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MSE from the FSF by the upper layer driver software. In order to establish a prima 
facie case of obviousness 1 , the Examiner must provide some suggestion or 
motivation, either in the references themselves, the knowledge of one of ordinary skill 
in the art, or, in some cases the nature of the problem to be solved, to modify the 
reference or to combine reference teachings. See In re Dembiczak, 175 F.3d 1994, 
999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented 
any motivation for modifying Bullman to extract the MSE from the FSF by the upper 
layer driver software. Instead, the Examiner is relying upon his own subjective 
opinion which is insufficient to support a prima facie case of obviousness. In re Lee, 
61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claims 5 and 8. 

Appellants further assert that Bullman does not disclose "computing an 
average mean square error (AMSE) based on the MSE by the upper layer software" 
as recited in claim 5. The Examiner cites page 2, lines 5-22 of Appellants' 
Specification as disclosing the above-cited claim limitation. Office Action 
(2/28/2006), page 3. Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose computing an average mean square error (AMSE) based on the 
MSE by the upper layer software. The Examiner must provide a basis in fact and/or 
technical reasoning to support the assertion that Bullman inherently discloses 
computing an average mean square error (AMSE) based on the MSE by the upper 
layer software. Ex parte Levy, 17U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & Inter. 
1990). That is, the Examiner must provide extrinsic evidence that must make clear 
that Bullman inherently discloses computing an average mean square error (AMSE) 
based on the MSE by the upper layer software, and that it would be so recognized by 
persons of ordinary skill. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since 

1 If the Examiner is asserting that Bullman is missing the claim limitation of "extracting the MSE from 
the FSF by the upper layer driver software," then the Examiner is in essence rejecting claims 5 and 8 as 
being obvious over Bullman. 
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the Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claim 5. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compute an 
average mean square error (AMSE) based on the MSE by the upper layer software. 
In order to establish a prima facie case of obviousness 2 , the Examiner must provide 
some suggestion or motivation, either in the references themselves, the knowledge of 
one of ordinary skill in the art, or, in some cases the nature of the problem to be 
solved, to modify the reference or to combine reference teachings. See In re 
Dembiczak, 175 R3d 1994, 999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The 
Examiner has not presented any motivation for modifying Bullman to compute an 
average mean square error (AMSE) based on the MSE by the upper layer software. 
Instead, the Examiner is relying upon his own subjective opinion which is insufficient 
to support a prima facie case of obviousness. In re Lee, 61 U.S.P.Q.2d 1430, 1434 
(Fed. Cir. 2002). Consequently, the Examiner has not presented a prima facie case of 
anticipation/obviousness for rejecting claim 5. 

Appellants further assert that Bullman does not disclose "computing an AMSE 
for a history window of frame based by the upper layer software" as recited in claim 
8. The Examiner cites page 2, lines 5-22 of Appellants' Specification as disclosing 
the above-cited claim limitation. Office Action (2/28/2006), page 3. Appellants 
respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose computing an AMSE for a history window of frame based by the 
upper layer software. The Examiner must provide a basis in fact and/or technical 
reasoning to support the assertion that Bullman inherently discloses computing an 



2 If the Examiner is asserting that Bullman is missing the claim limitation of "computing an average 
mean square error (AMSE) based on the MSE by the upper layer software," then the Examiner is in 
essence rejecting claim 5 as being obvious over Bullman. 
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AMSE for a history window of frame based by the upper layer software. Ex parte 
Levy, 17 U.S.RQ.2d 1461, 1464 (Bd. Pat. App. & Inter. 1990). That is, the Examiner 
must provide extrinsic evidence that must make clear that Bullman inherently 
discloses computing an AMSE for a history window of frame based by the upper 
layer software, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claim 8. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compute an 
AMSE for a history window of frame based by the upper layer software. In order to 
establish a prima facie case of obviousness 3 , the Examiner must provide some 
suggestion or motivation, either in the references themselves, the knowledge of one of 
ordinary skill in the art, or, in some cases the nature of the problem to be solved, to 
modify the reference or to combine reference teachings. See In re Dembiczak, 175 
F.3d 1994, 999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not 
presented any motivation for modifying Bullman to compute an AMSE for a history 
window of frame based by the upper layer software. Instead, the Examiner is relying 
upon his own subjective opinion which is insufficient to support a prima facie case of 
obviousness. In re Lee, 61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, 
the Examiner has not presented a prima facie case of anticipation/obviousness for 
rejecting claim 8. 

Appellants further assert that Bullman does not disclose "comparing the 
AMSE with a range of AMSE values for a PE" as recited in claim 8. The Examiner 
cites page 2, lines 5-22 of Appellants 1 Specification as disclosing the above-cited 
claim limitation. Office Action (2/28/2006), page 3. Appellants respectfully traverse. 

3 If the Examiner is asserting that Bullman is missing the claim limitation of "computing an AMSE for 
a history window of frame based by the upper layer software," then the Examiner is in essence 
rejecting claim 8 as being obvious over Bullman. 
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Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose comparing the AMSE with a range of AMSE values for a PE. 
The Examiner must provide a basis in fact and/or technical reasoning to support the 
assertion that Bullman inherently discloses comparing the AMSE with a range of 
AMSE values for a PE. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & 
Inter. 1990). That is, the Examiner must provide extrinsic evidence that must make 
clear that Bullman inherently discloses comparing the AMSE with a range of AMSE 
values for a PE, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claim 8. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compare 
the AMSE with a range of AMSE values for a PE. In order to establish a prima facie 
case of obviousness 4 , the Examiner must provide some suggestion or motivation, 
either in the references themselves, the knowledge of one of ordinary skill in the art, 
or, in some cases the nature of the problem to be solved, to modify the reference or to 
combine reference teachings. See In re Dembiczak, 175 F.3d 1994, 999, 50 
U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented any 
motivation for modifying Bullman to compare the AMSE with a range of AMSE 
values for a PE. Instead, the Examiner is relying upon his own subjective opinion 
which is insufficient to support a prima facie case of obviousness. In re Lee, 61 
U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claim 8. 

Appellants further assert that Bullman does not disclose "transmitting at the 
PE if the AMSE is within the range" as recited in claim 8. The Examiner cites page 2, 

4 If the Examiner is asserting that Bullman is missing the claim limitation of "comparing the AMSE 
with a range of AMSE values for a PE," then the Examiner is in essence rejecting claim 8 as being 
obvious over Bullman. 
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lines 5-22 of Appellants 1 Specification as disclosing the above-cited claim limitation. 
Office Action (2/28/2006), page 3. Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose transmitting at the PE if the AMSE is within the range. The 
Examiner must provide a basis in fact and/or technical reasoning to support the 
assertion that Bullman inherently discloses transmitting at the PE if the AMSE is 
within the range. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & Inter. 
1990). That is, the Examiner must provide extrinsic evidence that must make clear 
that Bullman inherently discloses transmitting at the PE if the AMSE is within the 
range, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claim 8. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to transmit at 
the PE if the AMSE is within the range. In order to establish a prima facie case of 
obviousness 5 , the Examiner must provide some suggestion or motivation, either in the 
references themselves, the knowledge of one of ordinary skill in the art, or, in some 
cases the nature of the problem to be solved, to modify the reference or to combine 
reference teachings. See In re Dembiczak, 175 F.3d 1994, 999, 50 U.S.P.Q.2d 1614, 
1617 (Fed. Cir. 1999). The Examiner has not presented any motivation for 
modifying Bullman to transmit at the PE if the AMSE is within the range. Instead, 
the Examiner is relying upon his own subjective opinion which is insufficient to 
support a prima facie case of obviousness. In re Lee, 61 U.S.P.Q.2d 1430, 1434 (Fed. 
Cir. 2002). Consequently, the Examiner has not presented a prima facie case of 
anticipation/obviousness for rejecting claim 8. 

5 If the Examiner is asserting that Bullman is missing the claim limitation of "transmitting at the PE if 
the AMSE is within the range," then the Examiner is in essence rejecting claim 8 as being obvious over 
Bullman. 
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Appellants further assert that Bullman does not disclose "negotiating a change 
in the PE if the AMSE is not within the range" as recited in claim 8. The Examiner 
cites page 2, lines 5-22 of Appellants 1 Specification as disclosing the above-cited 
claim limitation. Office Action (2/28/2006), page 3. Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose negotiating a change in the PE if the AMSE is not within the 
range. The Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that Bullman inherently discloses negotiating a change in the PE 
if the AMSE is not within the range. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. 
Pat. App. & Inter. 1990). That is, the Examiner must provide extrinsic evidence that 
must make clear that Bullman inherently discloses negotiating a change in the PE if 
the AMSE is not within the range, and that it would be so recognized by persons of 
ordinary skill. In re Robertson, 169 R3d 743, 745 (Fed. Cir. 1999). Since the 
Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claim 8. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to negotiate a 
change in the PE if the AMSE is not within the range. In order to establish a prima 
facie case of obviousness 6 , the Examiner must provide some suggestion or 
motivation, either in the references themselves, the knowledge of one of ordinary skill 
in the art, or, in some cases the nature of the problem to be solved, to modify the 
reference or to combine reference teachings. See In re Dembiczak, 175 F.3d 1994, 
999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented 
any motivation for modifying Bullman to negotiate a change in the PE if the AMSE is 
not within the range. Instead, the Examiner is relying upon his own subjective 
opinion which is insufficient to support a prima facie case of obviousness. In re Lee, 

6 If the Examiner is asserting that Bullman is missing the claim limitation of "negotiating a change in 
the PE if the AMSE is not within the range," then the Examiner is in essence rejecting claim 8 as being 
obvious over Bullman. 
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61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claim 8. 

2. Claims 2-4 and 6-7 are not anticipated by Bullman for at least 
the reasons that claims 1 and 5. respectively, are not anticipated 
by Bullman. 

Appellants respectfully assert that claims 2-4 each recite combinations of 
features of claim 1, and thus claims 2-4 are not anticipated by Bullman for at least the 
reasons that claim 1 is not anticipated by Bullman as discussed above in Section A.l. 
Appellants further assert that claims 6-7 each recite combinations of features of claim 
5, and thus claims 6-7 are not anticipated by Bullman for at least the reasons that 
claim 5 is not anticipated by Bullman as discussed above in Section A.l . 

3. Claim 2 is not anticipated by Bullman. 

Appellants respectfully assert that Bullman does not disclose "extracting the 
MSE from the FSF by the upper layer driver software" as recited in claim 2. The 
Examiner cites page 2, lines 5-22 of Appellants' Specification as disclosing the above- 
cited claim limitation. Office Action (2/28/2006), page 3. Appellants respectfully 
traverse. 

There is no language on page 2, lines 5-22 of Appellants' Specification as 
disclosing extracting the MSE from the FSF. Neither is there any language on page 2, 
lines 5-22 of Appellants 1 Specification as disclosing extracting the MSE from the FSF 
by the upper layer driver software. Thus, Bullman does not disclose all of the 
limitations of claim 2, and thus Bullman does not anticipate claim 2. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the assertion that it would be inherent 
for Bullman to disclose extracting the MSE from the FSF by the upper layer driver 
software. The Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that Bullman inherently discloses extracting the MSE from the 
FSF by the upper layer driver software. Ex parte Levy, 17 U.S.PQ.2d 1461, 1464 
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(Bd. Pat. App. & Inter. 1990). That is, the Examiner must provide extrinsic evidence 
that must make clear that Bullman inherently discloses extracting the MSE from the 
FSF by the upper layer driver software, and that it would be so recognized by persons 
of ordinary skill. In re Robertson, 169 R3d 743, 745 (Fed. Cir. 1999). Since the 
Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claim 2. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to extract the 
MSE from the FSF by the upper layer driver software. In order to establish a prima 
facie case of obviousness 7 , the Examiner must provide some suggestion or 
motivation, either in the references themselves, the knowledge of one of ordinary skill 
in the art, or, in some cases the nature of the problem to be solved, to modify the 
reference or to combine reference teachings. See In re Dembiczak, 175 F.3d 1994, 
999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented 
any motivation for modifying Bullman to extract the MSE from the FSF by the upper 
layer driver software. Instead, the Examiner is relying upon his own subjective 
opinion which is insufficient to support a prima facie case of obviousness. In re Lee, 
61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claim 2. 

Appellants further assert that Bullman does not disclose "computing an 
average mean square error (AMSE) based on the MSE by the upper layer software" 
as recited in claim 2. The Examiner cites page 2, lines 5-22 of Appellants 1 
Specification as disclosing the above-cited claim limitation. Office Action 
(2/28/2006), page 3. Appellants respectfully traverse. 



7 If the Examiner is asserting that Bullman is missing the claim limitation of "extracting the MSE from 
the FSF by the upper layer driver software," then the Examiner is in essence rejecting claim 2 as being 
obvious over Bullman. 
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Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose computing an average mean square error (AMSE) based on the 
MSE by the upper layer software. The Examiner must provide a basis in fact and/or 
technical reasoning to support the assertion that Bullman inherently discloses 
computing an average mean square error (AMSE) based on the MSE by the upper 
layer software. Ex parte Levy, 17U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & Inter. 
1990). That is, the Examiner must provide extrinsic evidence that must make clear 
that Bullman inherently discloses computing an average mean square error (AMSE) 
based on the MSE by the upper layer software, and that it would be so recognized by 
persons of ordinary skill. In re Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since 
the Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claim 2. M.RE.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compute an 
average mean square error (AMSE) based on the MSE by the upper layer software. 
In order to establish a prima facie case of obviousness 8 , the Examiner must provide 
some suggestion or motivation, either in the references themselves, the knowledge of 
one of ordinary skill in the art, or, in some cases the nature of the problem to be 
solved, to modify the reference or to combine reference teachings. See In re 
Dembiczak, 175 F.3d 1994, 999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The 
Examiner has not presented any motivation for modifying Bullman to compute an 
average mean square error (AMSE) based on the MSE by the upper layer software. 
Instead, the Examiner is relying upon his own subjective opinion which is insufficient 
to support a prima facie case of obviousness. In re Lee, 61 U.S.P.Q.2d 1430, 1434 
(Fed. Cir. 2002). Consequently, the Examiner has not presented a prima facie case of 
anticipation/obviousness for rejecting claim 2. 



8 If the Examiner is asserting that Bullman is missing the claim limitation of "computing an average 
mean square error (AMSE) based on the MSE by the upper layer software," then the Examiner is in 
essence rejecting claim 2 as being obvious over Bullman. 
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4. Claims 3 and 6 are not anticipated bv Bullman. 

Appellants respectfully assert that Bullman does not disclose "computing the 
AMSE for a history window of frame based by the upper layer software" as recited in 
claim 3 and similarly in claim 6. The Examiner cites page 2, lines 5-22 of Appellants 1 
Specification as disclosing the above-cited claim limitation. Office Action 
(2/28/2006), page 3. Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose computing an AMSE for a history window of frame based by the 
upper layer software. The Examiner must provide a basis in fact and/or technical 
reasoning to support the assertion that Bullman inherently discloses computing an 
AMSE for a history window of frame based by the upper layer software. Ex parte 
Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & Inter. 1990). That is, the Examiner 
must provide extrinsic evidence that must make clear that Bullman inherently 
discloses computing an AMSE for a history window of frame based by the upper 
layer software, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claims 3 and 6. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compute an 
AMSE for a history window of frame based by the upper layer software. In order to 
establish a prima facie case of obviousness 9 , the Examiner must provide some 
suggestion or motivation, either in the references themselves, the knowledge of one of 
ordinary skill in the art, or, in some cases the nature of the problem to be solved, to 
modify the reference or to combine reference teachings. See In re Dembiczak, 175 



9 If the Examiner is asserting that Bullman is missing the claim limitation of "computing the AMSE for 
a history window of frame based by the upper layer software," then the Examiner is in essence 
rejecting claims 3 and 6 as being obvious over Bullman. 
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F.3d 1994, 999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not 
presented any motivation for modifying Bullman to compute an AMSE for a history 
window of frame based by the upper layer software. Instead, the Examiner is relying 
upon his own subjective opinion which is insufficient to support a prima facie case of 
obviousness. In re Lee, 61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, 
the Examiner has not presented a prima facie case of anticipation/obviousness for 
rejecting claims 3 and 6. 

5. Claims 4 and 7 are not anticipated by Bullman. 

Appellants respectfully assert that Bullman does not disclose "comparing the 
AMSE with a range of AMSE values for a payload encoding (PE)" as recited in claim 
4 and similarly in claim 7. The Examiner cites page 2, lines 5-22 of Appellants 1 
Specification as disclosing the above-cited claim limitation. Office Action 
(2/28/2006), page 3. Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose comparing the AMSE with a range of AMSE values for a PE. 
The Examiner must provide a basis in fact and/or technical reasoning to support the 
assertion that Bullman inherently discloses comparing the AMSE with a range of 
AMSE values for a PE. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & 
Inter. 1990). That is, the Examiner must provide extrinsic evidence that must make 
clear that Bullman inherently discloses comparing the AMSE with a range of AMSE 
values for a PE, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claims 4 and 7. M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to compare 
the AMSE with a range of AMSE values for a PE. In order to establish a prima facie 
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case of obviousness 10 , the Examiner must provide some suggestion or motivation, 
either in the references themselves, the knowledge of one of ordinary skill in the art, 
or, in some cases the nature of the problem to be solved, to modify the reference or to 
combine reference teachings. See In re Dembiczak, 175 R3d 1994, 999, 50 
U.S.RQ.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented any 
motivation for modifying Bullman to compare the AMSE with a range of AMSE 
values for a PE. Instead, the Examiner is relying upon his own subjective opinion 
which is insufficient to support a prima facie case of obviousness. In re Lee, 61 
U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claims 4 and 7. 

Appellants further assert that Bullman does not disclose "transmitting at the 
PE if the AMSE is within the range" as recited in claim 4 and similarly in claim 7. 
The Examiner cites page 2, lines 5-22 of Appellants 1 Specification as disclosing the 
above-cited claim limitation. Office Action (2/28/2006), page 3. Appellants 
respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose transmitting at the PE if the AMSE is within the range. The 
Examiner must provide a basis in fact and/or technical reasoning to support the 
assertion that Bullman inherently discloses transmitting at the PE if the AMSE is 
within the range. Ex parte Levy, 17 U.S.P.Q.2d 1461, 1464 (Bd. Pat. App. & Inter. 
1990). That is, the Examiner must provide extrinsic evidence that must make clear 
that Bullman inherently discloses transmitting at the PE if the AMSE is within the 
range, and that it would be so recognized by persons of ordinary skill. In re 
Robertson, 169 F.3d 743, 745 (Fed. Cir. 1999). Since the Examiner has not provided 
any such objective evidence, the Examiner has not presented a prima facie case of 
anticipation for rejecting claims 4 and 7. M.P.E.P. §2131. 

10 If the Examiner is asserting that Bullman is missing the claim limitation of "comparing the AMSE 
with a range of AMSE values for a payload encoding (PE)," then the Examiner is in essence rejecting 
claims 4 and 7 as being obvious over Bullman. 
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Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to transmit at 
the PE if the AMSE is within the range. In order to establish a prima facie case of 
obviousness 11 , the Examiner must provide some suggestion or motivation, either in 
the references themselves, the knowledge of one of ordinary skill in the art, or, in 
some cases the nature of the problem to be solved, to modify the reference or to 
combine reference teachings. See In re Dembiczak, 175 R3d 1994, 999, 50 
U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented any 
motivation for modifying Bullman to transmit at the PE if the AMSE is within the 
range. Instead, the Examiner is relying upon his own subjective opinion which is 
insufficient to support a prima facie case of obviousness. In re Lee, 61 U.S.P.Q.2d 
1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not presented a prima 
facie case of anticipation/obviousness for rejecting claims 4 and 7. 

Appellants further assert that Bullman does not disclose "negotiating a change 
in the PE if the AMSE is not within the range" as recited in claim 4 and similarly in 
claim 7. The Examiner cites page 2, lines 5-22 of Appellants 1 Specification as 
disclosing the above-cited claim limitation. Office Action (2/28/2006), page 3. 
Appellants respectfully traverse. 

Appellants respectfully traverse the assertion that it would be inherent for 
Bullman to disclose negotiating a change in the PE if the AMSE is not within the 
range. The Examiner must provide a basis in fact and/or technical reasoning to 
support the assertion that Bullman inherently discloses negotiating a change in the PE 
if the AMSE is not within the range. Ex parte Levy, 17 U.S.PQ.2d 1461, 1464 (Bd. 
Pat. App. & Inter. 1990). That is, the Examiner must provide extrinsic evidence that 
must make clear that Bullman inherently discloses negotiating a change in the PE if 
the AMSE is not within the range, and that it would be so recognized by persons of 

11 If the Examiner is asserting that Bullman is missing the claim limitation of "transmitting at the PE if 
the AMSE is within the range," then the Examiner is in essence rejecting claims 4 and 7 as being 
obvious over Bullman. 
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ordinary skill. In re Robertson, 169 R3d 743, 745 (Fed. Cir. 1999). Since the 
Examiner has not provided any such objective evidence, the Examiner has not 
presented a prima facie case of anticipation for rejecting claims 4 and 7. 
M.P.E.P. §2131. 

Further, Appellants respectfully traverse the implied assertion that it would 
have been obvious to one of ordinary skill in the art to modify Bullman to negotiate a 
change in the PE if the AMSE is not within the range. In order to establish a prima 
facie case of obviousness 12 , the Examiner must provide some suggestion or 
motivation, either in the references themselves, the knowledge of one of ordinary skill 
in the art, or, in some cases the nature of the problem to be solved, to modify the 
reference or to combine reference teachings. See In re Dembiczak, 175 F.3d 1994, 
999, 50 U.S.P.Q.2d 1614, 1617 (Fed. Cir. 1999). The Examiner has not presented 
any motivation for modifying Bullman to negotiate a change in the PE if the AMSE is 
not within the range. Instead, the Examiner is relying upon his own subjective 
opinion which is insufficient to support a prima facie case of obviousness. In re Lee, 
61 U.S.P.Q.2d 1430, 1434 (Fed. Cir. 2002). Consequently, the Examiner has not 
presented a prima facie case of anticipation/obviousness for rejecting claims 4 and 7. 



12 If the Examiner is asserting that Bullman is missing the claim limitation of "negotiating a change in 
the PE if the AMSE is not within the range," then the Examiner is in essence rejecting claims 4 and 7 
as being obvious over Bullman. 
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VIII. CONCLUSION 

For the reasons noted above, the rejections of claims 1-9 are in error. 
Appellants respectfully request reversal of the rejections and allowance of claims 1-9. 

Respectfully submitted, 
WINSTEAD SECHREST & MINICK ?A 
Attorneys for Apn/fllatfts 



By:. 



P.O. Box 50784 
Dallas, Texas 75201 
(512) 370-2832 




Robert A. Voigt, Jr. 
Reg. No. 47,159 
Kelly K. Kordzik 
Reg. No. 36,571 
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CLAIMS APPENDIX 

1. A method for communicating a Physical Layer (PHY) mean square error 
(MSE) to an upper layer device driver, comprising the steps of: 

(a) receiving a frame by the PHY; 

(b) computing a MSE for the frame by the PHY; 

(c) sending the MSE and the frame to a Media Access Control (MAC); 

(d) inserting the MSE into a frame status frame (FSF) associated with the 
frame by the MAC; and 

(e) sending the frame and the FSF to the upper layer driver software. 

2. The method of claim 1 , further compromising: 

(f) extracting the MSE from the FSF by the upper layer driver software; 

and 

(g) computing an average mean square error (AMSE) based on the MSE 
by the upper layer software. 

3. The method of claim 2, wherein the computing step (g) comprises; 

(gl) computing the AMSE for a history window of frames by the upper 
layer driver software. 

4. The method of claim 2, further comprising: 

(h) comparing the AMSE with a range of AMSE values for a payload 
encoding (PE); 

(i) transmitting at the PE if the AMSE is within the range; and 

(j) negotiating a change in the PE if the AMSE is not within the range. 

5. A method for communicating a PHY MSE to an upper layer device driver, 
comprising the steps of: 

(a) receiving a frame by the PHY; 
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and 



(b) computing a MSE for the frame by the PHY; 

(c) sending the MSE and the frame to a MAC; 

(d) inserting the MSE into a FSF associated with the frame by the MAC; 

(e) sending the frame and the FSF to the upper layer driver software; 

(f) extracting the MSE from the FSF by the upper layer driver software; 

(g) computing an AMSE based on the MSE by the upper layer software. 



6. The method of claim 5, wherein the computing step (g) comprises: 

(gl) computing the AMSE for a history window of frames by the upper 
layer driver software. 



7. The method of claim 5, further comprising: 

(h) comparing the AMSE with a range of AMSE values for a PE; 

(i) transmitting at the PE if the AMSE is within the range; and 

(j) negotiating a change in the PE if the AMSE is not within the range. 



8. A method for communicating a PHY MSE to an upper layer device driver, 
comprising the steps of: 

(a) receiving a frame by the PHY; 

(b) computing a MSE for the frame by the PHY; 

(c) sending the MSE and the frame to a MAC; 

(d) inserting the MSE into a FSF associated with the frame by the MAC; 

(e) sending the frame and the FSF to the upper layer driver software; 

(f) extracting the MSE from the FSF by the upper layer driver software; 

(g) computing an AMSE for a history window of frame based by the upper 
layer software; 

(h) comparing the AMSE with a range of AMSE values for a PE; 

(i) transmitting at the PE if the AMSE is within the range; and 
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(j) negotiating a change in the PE if the AMSE is not within the range. 

9. A computer readable medium with program instructions for communicating a 
PHY MSE to an upper layer device driver, comprising the steps of: 

(a) receiving a frame by the PHY; 

(b) computing a MSE for the frame by the PHY; 

(c) sending the MSE and the frame to a MAC; 

(d) inserting the MSE into a FSF associated with the frame by the MAC; 

and 

(e) sending the frame and the FSF to the upper layer driver software. 
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EVIDENCE APPENDIX 

No evidence was submitted pursuant to §§1.130, 1.131, or 1.132 of 37 C.F.R. 
or of any other evidence entered by the Examiner and relied upon by Appellants in 
the Appeal. 
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RELATED PROCEEDINGS APPENDIX 

There are no related proceedings to the current proceeding. 
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